IN THE COURT OF COMMON PLEAS
FULTON COUNTY, OHIO
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)
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ARCHBOLD ELEVATOR, INC,, et al.,

Defendants.

Case No. 11CV000128
Judge Barber

RECEIVER'S EMERGENCY MOTION
TO APPROVE SALE OF ASSETS AND
REQUEST FOR IMMEDIATE
HEARING

Gerald R. Kowalski (0022323)

Renisa A. Dorner (0040192)

COOPER & WALINSKI, LPA

900 Adams Street

Toledo, Ohio 43604

Telephone: (419) 241-1200

Telefax: (419) 720-3421

Email: kowalski@cooperwalinski.com
dorner@cooperwalinski.com

Receiver and Counsel

Now comes the Receiver and moves this Court for an order scheduling an emergency

hearing on the Receiver’s motion to approve the sale of certain assets as a result of the bid

process and the sale of certain real estate that occurred at a public auction. Defendant William

Fricke, through his counsel, has indicated that he opposes the sale of these assets. Time is of the

essence since a significant portion of these sales must occur before the fall harvest which may

start within the next week. As is more fully explained in the following memorandum, the

Receiver moves this Court to schedule an emergency hearing in order to approve these sales.




MEMORANDUM

As the Receiver has explained in his status reports filed with the Court, the Receiver
implemented a detailed bid process for the sale of the assets associated with the Archbold Entity
businesses. The bid process required bids to be submitted to the Receiver by August 30, 2011.
After receiving the bids, the Receiver initiated further negotiations with the entities that provided
bids, specifically with respect to the elevator property. Final negotiations through a phone
auction occurred on September 9, 2011 at noon and were completed at approximately 12:45 p.m.
On September 9, 2011, the Receiver had completed the bid process and was prepared to
recommend the sale of the various assets of the Archbold Entities. The Receiver had scheduled a
conference call at 10:00 a.m. on September 12 with all of the parties and secured creditors to
announce the results of the bid process and to seek the parties and creditors approval to the
Receiver’s recommendations. However, unbeknownst to the Receiver until approximately 1:15
p.m. on September 9, 2011, William Fricke, one of the owners of Archbold Entities, filed a
Chapter 11petition in bankruptey earlier that day. The bankruptey filing was opposed by various
creditors and the bankruptcy court scheduled an all-day evidentiary hearing on September 26,
2011. At the conclusion of that hearing, the bankruptcy court dismissed the bankruptcy filing
instituted by William Fricke.

The conference call announcing the bids which was originally scheduled for September
12, 2011, was held on Wednesday, September 28, and the results of the bids were announced in
order to seek the approval of all of the parties. During that call, William Fricke, through his
counsel, indicated that he was opposing the sale of these assets and that he would provide a bid
for these assets in excess of the current amounts.

Since the Receiver was appointed on April 12, 2011, Mr. Fricke, individually and
through his counsel, has repeatedly assured the Receiver that he was in the process of obtaining

complete refinancing to pay off all of the creditors. Later, Mr. Fricke, individually and through
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his lawyers, indicated that he would be providing a bid by the deadline of August 30, 2011 for
the Archbold Entity assets. Mr. Fricke never provided a refinancing proposal nor did he submit a
bid for any assets. It appears that Mr. Fricke’s bankruptcy filing was a desperate effort to
somehow remain in control of this failed enterprise. In the conference call which was held on
September 28, 2011, Mr. Fricke’s counsel advised the Receiver that the Receiver would receive
Mr. Fricke’s “bid package” by 5:00 on September 28, 2011. No bid package was received.

Time is of the essence. The successful bid for the elevator and feed operation is
contingent upon the new owner’s ability to obtain possession and management by the time of the
fall harvest which is imminent. With the Receiver’s recommendation, the successful bidder has
been in contact with The Andersons, the current operator of the elevator, to reach a tentative
agreement to turn the operation of the elevator over to this bidder immediately. If this sale does
not receive Court approval immediately, the value of the elevator and the feed facility decreases
significantly once the harvest starts.

Since the Receiver has not received Mr. Fricke’s bid as promised, the Receiver cannot
comment in any respect on its appropriateness. If a bid package is received, the Receiver will
attempt to file an appropriate memorandum in advance of any hearing to advise the Court of the
Receiver’s position. In any case, the Receiver and all of the creditors and parties are requesting
this Court to schedule an emergency hearing in order to approve the Receiver’s
recommendations on the sale of the Archbold Entity assets.

Respectfully submitted,
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Remsa A. Dorner

Receiver and Counsel




CERTIFICATE OF SERVICE

This is to certify that on this 29th day of September, 2011, a copy of the foregoing
Receiver’s Emergency Motion to Approve Sale of Assets was served by email and ordinary

United States mail upon:

David J. Coyle (coyle@slk-law.com)
Nathan A. Hall (nhall@slk-law.com)
Shumaker, Loop & Kendrick, LLP
100 Jackson Street

Toledo, Ohio 43604

Counsel for Plaintiffs

Brian C. Kalas (kalas@mchughlaw.com)
McHugh & McCarthy, Ltd.

5580 Monroe Street

Sylvania, Ohio 43560

Counsel for Defendants William & Lynette
Fricke

James R. Jeffery (jjeffery@snlaw.com)
Laurie J. Pangle (Ipangle@snlaw.com)
James P. Silk, Jr. (jsilk@snlaw.com)
Spengler Nathanson P.L.L.

Four SeaGate, Suite 400

Toledo, Ohio 43604-2622

Counsel for Defendants The Andersons, Inc.
and The Andersons Agriculture Group, L.P.

Benjamin Z. Heywood
(bzh@lydenlaw.com)

Lyden, Liebenthal & Chappell, Ltd.
5470 Main Street, Suite 300
Sylvania, OH 43560

Counsel for The Huntington National
Bank

Michael S. Messenger
(mmessenger@rcolaw.com)

Mark A. Ozimek (mozimek(@rcolaw.com)
Robison, Curphey & O’Connell

Ninth Floor, Four SeaGate

Toledo, Ohio 43604

Counsel for Defendant Fenstermaker Far msg
Inc.
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Steven L. Diller (sdiller@dillerandricellc.com)
Dillon W. Staas (dstaas@dillerandricellc.com)
Diller & Rice, LLC

124 E. Main Street

Van Wert, Ohio 45891

Counsel for Defendant D&D Ingredient
Distributors, Inc.

James R. Patterson (jpatterson@agri.ohio.gov)
Ohio Department of Agriculture

8995 East Main Street

Reynoldsburg, Ohio 43068

Elizabeth J. Hall
(betsy_hall@andersonsinc.com)

480 W, Dussel Drive

Maumee, Ohio 43537

Counsel for Defendants The Andersons, Inc. and
The Andersons Agriculture Group, L.P.

Toyota Motor Credit Corporation
c¢/o Statutory Agent

CT Corporation System

1300 East Ninth Street
Cleveland, Ohio 44114

Gregory L. Arnold (glalawyerl(@aol.com)
Daniel C. Arnold (dcalawyerl(@yahoo.com)
Law Offices of Gregory L. Arnold &
Associates, Ltd.

5749 Park Center Court

Toledo, Ohio 43615

Counsel for Agricultural Products Extension,
LLC /}
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Rengsa A. Dorner
Recelver and Counsel
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